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fer Se, MATTER OF: Pwverett Turner and David L. Caldwell - Retroactive 
ae ae Temporary Promotions for Extended Details to ao 
one Higher Grades a a 
ies Olea. : i To Bureau of Mines employees were detailed 
io higher grade positions in excess of 120 days 
and no prior approval of extension beyond 
120 days was scught from Civil Service 
Commission. Employees are entitled to 
retroactive temporary promotions for period 
* beyond 120 days until details were terruinated 
~ because Bozurd of Appeals and Review, CSC, hag 
interpreted regulations to reauire temporary 
promotions in such circumstances. 2 


2 While employees, who are determined to be 

entitled to retroactive temporary promotions 

on basis of mandatory requirement of regulctions, 

must satisfy eligibility critcria for promotions, 

including 1 year service in grade required by 

the "Whitten Amendment, “5 U.S.C. § 3101, a 
note, Civil Service Commission may waive te 
service requirement in individual cases of 4 aa 
meritorious nature involving undue hardship or 
‘inequity. However, decision of Board of Appeals 

and Review, CSC, awarding retroactive temporary 
promotion to employees did not indicete whether 

waiver was granted and is, therefore, remanded < 
for « determination of this issue. 2 PAP ce 


a 3. Interpretations of regulations by agency charged 
with their administration are entitled to be given 
great weight by a reviewing authority. Board of 
Appeals and Review, Civil Service Commission, 

a has interpreted Commission's regulations to regulre 
ae. ae temporary promotion of employees detailed to 

: higher grade positions for overt 120 days where 

prior Commission approval has not been sought. 
z _ We have concurred in the Board's interpretation and 
therefore 52 Comp. Gen. 920 (1973) is overruled. 
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2 ‘ « & Agency heads snd authorized certifying officera 
; have statutory rights toe an advence decision 
. fromthe Comptroller General on propriety of 
. paying make-whole remedies ordered by appre- 
é priate authorities, Thua, Board of Appeals 
ond Review, Cac, when ordering make-whole 
remedies should permit sgencles an opportunity F 
to exercise thelr right to an advance decision 
from the Comptroller General prior to 
jraplementation of remedies, 


This matter concerns the claims of Everett Turner ond Ravid L. 
Caldwell, employees of the Bureau of Mines, Department of the 
Yaterior, for beckpay alleged to be due under a decigicn rendered a 
by the Board of Appenls and Review, United Stetes Civil Service : 
Commission (CSC), on April 19, 1274, that ordered the egency to 
give the two employees retroactive temporary promotions. The 


-+ agency complied with the decision and processed the ordered ge mee 
+ retroactive temporary promctions. The Loard's decision ale be Bian 


advised the employees to spply to the Contptroller General far 
backpay consistent with the decision, and they have filed such 
claims with our Cffice. ; ae 


The record indicates that on April 18,1971, Cavid L. Coldwell 
and Everett Turner were appointed by the bureau of Mines te the 
7 positions ef Asgaistant Assessment Cificer, G3-301-13, end 
oe - Deputy Assessment Cfficer, Gs-301-14, respectively. Vhe grade 
us ‘GS-15 position of Assessment Cificer was veeant at the time, 
and Mir. ‘Turner bmmedistely assumed the duties of thet position 
as he was obligated to do under Sis new position description. ae 
‘Subsequently, on March 16,1979, the Staff Associate, by a a ae 
memorandum to the Director, designated Air. Caldwell sa See ae 
- Acting Leouty Assessment Cificer. Doth Turner end Caldwell 
a served officially in their “Acting positions until July 5, 1972, 
oe _ when the agency designated another employee te be the Acting 
- Chief, Cffice cf Pisccusnent and Complience Asaistance, After 
that deslgnatien, the duties of Turner and Caldwell became those 
of thelr officiat pOsttionts 


The two employees ffled a grievance and appealed ta the Bo aap, 
CSC's Appeals Examining Cffice, sHesing that they had suffered ee eet 
@ reduction in rank. The Appeals Examining Cffice held that ne 
reduction in rank had cceurred in elther case and, thercfore, 
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that the ntatter did not come within the purview of the Conimission's - : 
appellate jurisdiction over adverge actions by agencies under ee 


part 752, subpart i, of the civil service repulationa, ig ae 


eet - In reviewing the case the Boord of Appeals and Review 
-& * overruled the Appeels Examining Cffice's conclusion as to ae 
~ Jurisdiction and found sufficient official action~-notwithstanding rhe ete 
the absence of any Standard Form 50 cr eeuivalent-~to bring Soa tes 
the reduction~in-rank preceeding within the jurisdiction af the Gee a ih 
Civil Service Commission under FP) Supplement 752-1, Then, 3 : 
although the Board agreed that no reduction in rank had occurred, 9 4. 
‘it feund that the Bureau of Zines had violsted the Commission's | aoe 
regulationg® recuiring that scinporary promotions be made for Ase 
detells cf more than 120 dsye and that corrective action Was - 
required. . , ese oe 


_ The Board of Appeals end Review's decision first guoted 
the applicable regulation on details to higher grade positiona, oe pe 
located at subparegraph S-4e, Bubchapter 3, chapter 300, of pag 
the Federal Personnel Mannal {FPM), which reads as follows: ae 


“Detsils to hisher grode positions, Exeept for aur 

brief periois, en Eli ployee sncsid rict be er on 

detailed to perform work of ¢ higher grade level ie 
unless there are compelling reasons for doing. 

so. Normally, an employee should be given 

& lemporary promotion instead. U's detall of 

more thin 60 days is rinde tos nicher positien, 
. OY fo & position with known prenmotion 

potential, it must be msde under ceipetitive 

promotion procedures." (i:mphasis supplied. ) 


The Board then observed that in our decision 52 Comp. Gen. 926 
(1873), which involved a factual situation similar to the present case, 
we had held that cinece the Federal Pernennel Ksnusl’s provisiong 

_ on temporary promctiong (subchapter 4-4, chapter 335) contained 
no mandatory provigion directing an ageticy to grant a temporary Loin 2 


& 


promction where «n employee temporarily serves in a higher ee tee 
grade position, the eniployee in that case wag not entitled to ee noe 
& retroactive temporary promotion under the exception permitting hae er 
such action where nondiscretionary administrative repulationg Ona: 
or policies have not been carried out. We there distinguished boas 
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46 Comp, Gen. 258 (1938) cn the rround that the latter had. 
involved a follure to curry out a mandatory regulation. 


The Board stated that the rationale of 52 Comp, Gen. 920 e 

(oo COPEECtY recogalized the diserctlonuary power of agencies aver ee 
| promotions, but edded that the resulation relied on in thet decision eos 
should not be viewed ina yvyecuum sud that other related FEM ae 2. lle 


regulations changed the effect of the regulation, The Board 
explained its rationale as follows (slip opinion, p. 7 


“While the above reasoning correctly recognizes ie) 

the discretionary power of e¢ency officisls to : — ae 

grant or-not grent promotions, this power does x 1! 
-Bot exist ima vecuum. By considering It in the 

context in which it is suthorizcd, le., in 


connection with details of ernploycees to higher xg age 9S 
grade positions, some ides of its peramcters or ECR. Wig, 


limita may be obtuined. At EF PM chepter 300, 
subchapter 8 on ‘Detail ef IEmployees', such 
limits are described at 8~3(b}{2) as follows: 


Since extended detalis also conflict with 2 os . Og 
the principles of job evzluation, cetnils i ar ie 
will he confined to a maximum period of ere 
420 days unless prior spnroval of the whe oe 
Civil Service Commissica is obtnined as yh eee oee 
provided in section 8-4f% All details to lad 
higher grade positions will be confined to . 7 - 
& moximum initial period of 120 days plue sci 
one extension for a maximum of 120 daya, ° ae Cae 
x / . 4 +. 
“At 8<4f, in turn, It Is sald: 
: €(1) When it fs found that « detall will $e ee 
; exceed 126 days, or when there is a _ hie 
question cf the propriety of the detail, the ov a . 
agency must request prior epproval of the ee s 
Commissicn on Standard Form 59, oe 
funderscoring added. }t oe 
ere * 
"In view of the foregoing, it becomes clear that the cS 
discretionary authority of an agency officiel ta grant ne 
a t@mporary promotion to an employee detailed ta a Hea aE 
higher grade position or to ossign him to the peer net 
t ~ ik 1a ‘ | “ahd . 44 | 
: x 
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- position without a temporary promotion lasts, et aE ye tee 
thost, for 120 dcys. At that point the agency muat ~ . © eee 
» . seek the approval of the Commission fer any Fgh es 
ee A . “extension of the detail, By its failure ta do so in Bie ta 0. 
the case at hand, the sgency deprived both appel- 
cee an _ Jants of the Commission review concerning the 
. proorlety of their detalis at the end cf 120 days as 
Branted by the regulations cited sbove, Accord~- 
ingly, corrective ection ig warranted conalstent 
with whut sheuld have occurred at the end of 
120 days. What should have cecurred is 
expresued at FPA chapter 200, subchapter &, 
Bestion 8-4e3 


‘Except for brief periods, an employee 
should not be detailed to perform work of 

&@ higher zrade level unless there are 
compelling reasons for doing so. Normally, 
an employee should be given a texaporery 
PRemaiion instead, § » % 2" 


Accordingly, the Board ordered the Bureas of Minea te Brant 
temporary ratrasctive promotions 2a follows (sip opinion, pe. Gs ae 


“fhe corrective action, therefore, is that oe am - ae 
biessra. Lurner and Caldwell are decmed to < a ee 
have been temporarily prometed to the oe oe ee 


. Kigher grade levels of the positions to which 
they were detailed for a period beginning 
i121 ceys after they were detailed end ending on 
the date their details were ‘officially’ terminated, 
. io effect, July 5, 1873. To obteln peyment for 
‘the period of service under these temporary 
promotions ordered by the Commissicn, the 
appellanis should apply to the Cornptroller 
: Gener el for backpay consistent with this opinion.” 

Babee ae it ig & general principle of law that interpretations of 2 t 
. pepulotiong by the agency charged with their edministration are eas 
entitled to be given creat weight by a reviewing authority. oe 

Udell ve Fellman 350 U.S. 1 (i265); Eo Wles ve Seminole Fock Ca, 

325 0.5. 410 (G45). In this comnection, we note that the booed 
of Apsenis and Review (now redesignated as the Gppeals Keview Saas 
Board) is located within the Cffice of the Commissioners, United  ~-"," : 
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_ for an extension of the detail or to temporarily promote the employee. 
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States_Civil Service Commission, and is charged with the eee td 
responsibility of deciding appeals by Federal employees a 

arising under the laws, rules, and regulationg administered by 

the Commission. Hence, decisions by the Board interpreting 

Commission regulations are entitled to be accorded the greatest 

deference. We concur in the Board's interpretation of chapter 300 cee 

of the Federal Personnel Manual to the effect that an agency's ee ee 


‘discretionary authority to retain an employee on detail to a higher 


grade position continues no longer than 120 days and that the agency 

yaust either seek prior approval of the Commission for an’ extension. 

of the detail or temporarily promote the detailed employee at the 

end of the specified time period. Therefore, where an agency fails 

to seek prior approval of the Commission to extend an employee's 

detail period in a higher grade position past 120 days, the agency 

has a mandatory duty to award ihe employce a temporary promotion ee 
if he continues to perform the higher grade position. Leena 


' Moreover, this rule is consistent with and anslogous to our 
“reasonable time rule" set out in 53 Comp, Gen, 216 (1973), which 
requires that an incumbent employee of a newly reclassified ungraded 
position either be removed or promoted not later than the beginning 
of the fourth pay period after the date of the final position classifica- 
tion decision unless it prescrihes a subsequent date. We believe that - 
the 120<day period serves a similar purpose of providing agencies a a 
reasonable time either to obtain prior avproval from the Commission 

As far as we are aware, the Board's decision on April 19, 

1974, marks the first time that the Civil Service Commission has 

held that the FPM provisions on details to higher grade positions 
are mandatory and not discretionary. We regard the Commission's 
interpretation of its regulations govérfing details as a clarification 
rather than a substantive amendment of such regulations. 49 Comp. 
Gen, 15 (1969). In light of our concurrence with the Commission's 
view our decision in 52 Comp. Gen. 920, supra, which relied on our 
interpretation of the relevant regulations as being discretionary in 


“nature, is hereby overruled. Instead, the Commission's interpretation. 


of its regulations governing employee details, ag enunciated by the 
Board of Appeals and Review, will apply. a = 


a 
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We note that the agency, in complying with ‘the Board decision, pe 
g. promoted Mr, Turner as of August 17, 1971. In this connection, eae 
i gection 1310 of the Act of November 1, 195i, 65 eo 757, 2a a ee 
amended, 5 U.S.C. § 3101 note, commonly known as the Whitten 8 Be 
a Amendment, provides in pertinent part ag foliose ee es 
(a) The Civil Service Commission shall 
make full use of its authority to prevent 
excessively rapid promotions in the competitive 
civil service and to require correction of 
improper allocations to hisher grades of eg 
positions subject to the Clas ssification Act 
of 1949, as amended. No person in any 
executive department or avency Whos se position 


Is subject to the Cleasitication Act of ifde, 


BS. ame enue. 5 ree Oa ron oes or iransierred 
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lower. ade. (Limphasis supplied. ) 


The above-quoted sHovieien fenerally requires that an employee ar Fy 
serve 1 year in the next lower grade before he is eligible for ics 
either a temporary or permanent promotion. Applying this 

requirement to the case before us, Mr. Turner apparently would 

not have been eligible for a promotion to GS-15 until April 18, 1972, 
However, the final proviso of section (c) cf the Whitten Aeiendment 

states the following: 


"Provided further, That, notwithstanding 
the provisions hereof’, and in order to avoid 
undue hardship or inequity, the Civil Service 
Commission, when requested by the head of the 

’ agency involved, may authorize promotions in 
s-.. > individual cases of meritorious nature. 


oo The Board's decision does not ication the Whitten Amendment 
. requirer: ent and, therefore, it {s not known whether consideration 
' was given to this matter. In any event, it appears that the 
Board would have had euthority to waive the time-in-grade 
requirements to avoid hardship or inequity if it chose to exercise 
ita discretion to do so. Inasmuch as we are unable to determine 
the Board's positicn on this issue, we are remanding this question to 
the Board for a determination of whether Mr. Turner's temporary 
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a promotion should be effective as of August 17, 1971, under a a 
: paged to the Whitten Amendment, or as of the beginning of the 7 -_ 
beh 4 pay period after April 18, 1972, which would be the earliest a 
possible effective date if no walver were granted. The Board | ete 
ehould notify our Cffice of its determination in this matter, a 
In eRher event Mr, Turner's promotion terminated on July 5, 1973. coer 


The situation ig different in the case of Mr, Caldwell inasmuch 
as he gatisfied the time-in-grade reauirements for promotion within 
121 days aiter March 16, 1972, the date established by the Beard ag 

- the beginning of his detail to the higher prade position. Hence, 
Mr. Caldwell's temporary promotion is proper from July 15,1972, 
and would also terminate on July 5, 1973. 


Inasmuch as the Board haa in effect determined tnat the above 

.employees have undergone an unjustified or unwarranted 
personnel action as a result of agency. cfficials failing to comply 
with mandatory regulations, the employees are entitled to 
backpay under the Back Pey Act of 1966, 5 U.S.C. § 5596 (i970), 
and the Civil Service Commission's s implementing regulations 
contained in 5 C.F.R., part 550, subpart H. Therefore, we 

are forwarding the claims of the employees to our Transportation 
and Claims Division for processing and settlements will be 
issned in due course. 


Tbe Board instructed the agency to implement its decision ag 
foliows (slip opinion, p. 9): 


“Under section 772. 307(c} of the Civil Service “ re ie Ae 
regulations, compliance with the Board's decision 7 2 
fe mandatory and the administrative officer of the 
agency shall take the action recornmended. The 
appropriate administrative officer is requested 
to furnish the Board of Appeals and Review, 
within 15 days after receipt of this decision, a 
copy of the official nctification of personnel action 
documenting the accomplishment of the required 
corrective action. ‘The agency's report should 
be addressed to the Board of Apneals and Review, 
OD. S&S. Civil Service Commission, Washington, get one 
BD. C, 20415, Attention: Compliance Desk. ' J te a 


The Board thereby required immediate ugency compifaace with 
“ita Seeialon but, at the same ee, the Board directed the employees». ..-.. 
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= te file 4 claim with the Comptroller General to obtain backpay 
consistent with the Board's opinion, We believe that the Board's 


> = - . . order could be construed as infringing upen the authority of our ch 
oe Office, : ae 
hae 8 ‘With the redesignation of the Board of Appeals and Review as the 


Appeals Review Board the regulation cited by the Board was rejssued 

-885 CL PLR. § 772.310(2) (1975), and now provides that ‘the i Se, Bie 
decision of the Board is final" and that "when corrective action {In cae ons 
recommended, the agency shall report promptly to the Board that Seg. cana 
the corrective action has been taken. " ;  * ae 


; Apparently the Board interprets the above-quoted regulations 
48 granting it authority to direct neencies to immediately comply 
with its orders to provide make-whele remedies to employees 
covered by its decisions. We are of the opinion that there is a 
potential conflict between the Board's interpretation of these eas. 
regulations and the Comptroller General's statutory authority Se ee Sas 
under 31 U.S.C. §§ 74 and 82d (1970). In this connection it har ane 
been held that a regulation to the extent it is in direct variance 
with an unambiguous statutory provision la clearly void. Manhattan 
General Equinment Co. ve Commissicner of Internal Reventie, 
297 OLS. Te Tose; Mournina v, Camily Publications service, 

. Inc., 449 F.2d 235, 247 (971). The aforementioned statutes 
grant heads of executive agencies or authorized certifying 
officers of agencies the right to request end obtain an advance 
decision frors this Cffice as to propriety of payments they are 
ordered to make. Accordingly, an agency or a. certifying officer 
may properly delay the implementation of an order issued by the ~ : 
Board involving the expenditure of funds until it has obtained A 
an advance decision from this Cffice, 54 Comp. Gen. 760 b, Wawa Nana 
(B-130010, March 18, 1975), and 54 id. 921 (B-180095, ee 
April 30, 1975), a tl . gt Ing Say get rae 

In the present cage the Board ordered the agency to grant oa 

retroactive temporary promotions to the grievante and directed a ee 

.them to submit claims to our Cffice for backpay. Under this pee ae 

procedure it could be argued that once the retroactive promotiong = «286 

had been effected, the employees became entitled to the ealaries 

of the positions to which they were appointed. Dianish et al. vy. A. gear? 

United Stutes, 183 Ct. Cl. 702 (1968). Since the agency is eaee 

required to process the retroactive temporary promotions bP ts aes 

within 15 days, the employees could argue that they wauls he ne ae 
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an 8 entitled to a writ or mandamus to have the agency periorm & 

ministerial act of pa: paying them the money to which such ees 
entitled them. McClendon v. Blount, 452 F.2d 381 (7th Clr. 19'/4), o 
However, in deciding the propriety of psyment of make-whole i 
remedies, our Office is required to determine whether the awards me 
conform to the requirements of law. Conseruently, lf we shovle 
determine that an award is not in conformity with a statute or | 

-¥egulation, additional personnel actions would be reguired to 
correct the employees! personnel records where such make-whole 
pa have been implemented prior ta a decision from our 
ice. 


In view of the above, we suggest that the Hoard frame its 
future implementing instructions to agencies in such a manner 
ag to allow agencies or certifying officers, in their discretion, 
te exercise statutory rights to seck udvance decisions from 
this Office before implementation of the make-whole remedies 
ig required. Inthe ulternative, the Board cculd submit 
proposed make<-whole remedies to this Office for advance 
cecisions on the propriety of payment where there {ts any doubt 
as to their legality. Upon receipt of our decision on a particular 
makeewhole remedy, the Board could then issue {ts decision, 
with the decision from this Cffice attached, and require that 
the approved make~whole remedy be Ppspediots’y implemented 
byt the agency. 


Rod oKEULE 
: eee} : : 
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